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Court of Appeals of the District of I Columbia 


No. 5744. 

I 

I 

Meyer Herson Auto Sales Company, Incorporated, 

Plaintiff in Error, 


vs. 

Ernest Faunkhauser. 


1 Municipal Court of the District of Colombia 

No. 233,999. 

Ernest Faunkhauser, Plaintiff, 

vs. 

I 

Meyer Herson Auto Sales Company, Incorporated. 

Be it remembered, That in the Municipal (pourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the atjiove-entitled 
cause, to-wit: 
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Declaration . 

Filed August 10, 1931. 


The plaintiff, Ernest Faunkhauser, sues the defendant, 
the Meyer Herson Auto Sales Co., Inc., a corporation or¬ 
ganized under the laws of the District of Columbia, for 
that, heretofore, to wit, the 5th day of June, 1931, in the 
city of Washington, District of Columbia, the! defendant, 
his agent, or servant, with force and arms, took and car- 
ried away the goods and chattels, of the plaintiff, to wit, 
one 1927 Model Oldsmobile sedan, motor Number E69622 


1—5744a 
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Serial Number LS14431, then and there being, of great 
value, to wit, the sum of four hundred dollars ($400.00), 
and converted the same to the use of the said defendant, 
to the plaintiff’s damage to the sum of five hundred dollars 
($500.00). 

Wherefore, the plaintiff brings this suit and claims from 
the defendant the sum of five hundred dollars ($500.00), 
damage besides costs of this suit. 

(Signed) JOSEPH F. KONIECZNY, 

Attorney for Plaintiff. 

Particulars of Demand. 

Filed August 10, 1931. 

Ernest Faunkhauser to Meyer Herson Auto Sales Co., 

Inc., Dr. 


For one 1927 model Oldsmobile sedan. $400.00 

For unlawful detention of same. 100.00 

Total besides costs. $500.00 


(Signed) JOSEPH F. KONIECZNY, 

Attorney for Plaintiff. 

Finding. 

December 18, 1931. 

Minutes 61, Page 413. 

Comes now the parties hereto, and thereupon this cause 
being heard and submitted, the court finds in favor 
3 of the plaintiff in the sum of four hundred and 
no/100 dollars ($400.00). 

Motion for New Trial . 

Filed December 22, 1931. 

Now comes the defendant by its attorney, J. B. Stein, and 
moves the Court to set aside the finding of fact herein, 
and grant a new trial thereon, and as reasons therefor 
says: 
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1. That the finding was contrary to the evidence. 

2. That the finding was contrary to the weight of evi¬ 
dence. 

3. That the finding was contrary to the preponderance 
of the evidence. 

4. That the finding was contrary to law. j 

5. That the finding was excessive. 

(Signed) J. B. &TEIN, 

Attorney for Defendant. 

Jos. F. Konieczny, Esq., 

Atty. for Plaintiff, 

Appeals Bldg.: 

Please take notice that I shall call the abc|ve motion to 
the attention of the Court on the 28th day ^>f December, 
1931, at 10 A. M., or as soon thereafter as cotunsel may be 
heard. I 

(Signed) J. B. STEIN, 

Attorney for Defendant. 

Acknowledged service of the above this —L day of De¬ 
cember, 1931. _ j 

Attorney fo\r Plaintiff. 

4 Judgment. 

January 4, 1932. j 

Minutes 61, Page 444. 

I 

Upon consideration of the motion for a neV trial filed 
herein, it is ordered that said motion be, and the same is 
hereby overruled. 

It is further ordered that judgment be entered herein in 
the sum of three hundred fifty and no/100 dollars ($350.00) 
with interest from date and costs, the court ordering a re¬ 
duction of fifty and no/100 ($50.00) of the original finding 
made herein on December 18, 1931. Whereforb, it is con¬ 
sidered that plaintiff recover of defendant the siim of three 
hundred fifty and no/100 dollars ($350.00) with interest 
from date and costs and have execution thereof. Further 
defendant’s counsel advises the court that he nfay wish to 
apply for a writ of error, and moves that the c<l)urt fix the 
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maximum amount of an undertaking to operate as a super¬ 
sedeas, and the court thereupon fixes the same in the sum 
of five hundred and no/100 dollars ($500.00). 

Assignment of Errors. 

Filed February 6,1932. 

Now comes the defendant, Meyer Herson Auto Sales Co., 
Inc., by its attorney, J. B. Stein, and assigns as errors by 
the Court as follows: 

1. The Court erred in overruling the motion for a di¬ 
rected verdict in favor of the defendant upon the entire 
testimony in the case. 

2. That the Court erred in holding that the Conditional 
Bill of Sale in favor of the defendant was not a subsisting 
lien against the auto in question and superior to the title 

thereafter acquired by the plaintiff. 

5 3. That the Court erred in holding the plaintiff’s 
title to be good, notwithstanding the fact that he 

failed to apply and obtain a certificate of Title as required 
by the laws of the State of Maryland. 

4. That the Court erred in holding that the plaintiff by 
purchasing the auto in question from The Hunt Motor Co., 
was an innocent purchaser as against the lien of the de¬ 
fendant represented by its Conditional Bill of Sale. 
(Signed) * J. B. STEIN, 

Attorney for Defendant. 

Acknowledged service of a copy hereof this — day of 
February, 1932. 

Attorney for Plaintiff. 

6 In the Municipal Court of the District of Columbia. 

At Law. 

No. 233,999. 

Ernest Faunkhauser, Plaintiff, 

vs. 

Meyer Herson Auto Sales Co., Inc., Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, the plain¬ 
tiff to maintain the issue on his part joined, offered as a 
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witness the plaintiff Ernest Faunkhauser, win}) testified as 
follows: 

That he is a resident of the State of Maryland, and is 
employed at the Washington Navy Yard, this City. That 
on the 27th day of February, 1931, while a resident of the 
State of Maryland, he purchased in the State of Maryland, 
of the Hunt Motor Co., Inc., a duly authorize^ automobile 
dealer in the State of Maryland, a 1927 model Oldsmobile, 
being the automobile in question, for the agreed sum of 
Two Hundred, and Seventy-eight Dollars ($278.00), trad¬ 
ing in his car for the down payment and gave pack a Con¬ 
ditional Bill of Sale for the balance of the deferred pur¬ 
chase money. That subsequent thereto, the plaintiff pur¬ 
chased accessories for said automobile at a cdst of about 
Eighty Dollars ($80.00). That at the time of said pur¬ 
chase, he did not demand of the dealer, a certificate of title 
as required under the laws of the State of Maryland, nor 
did he at any time thereafter receive or obtain k certificate 
of title for said car. He did, however, obtain aj temporary 
registration card as required by Article #54, Section 202, 
of the Maryland Code. That it was customary for him 
to drive the automobile in question to ai|d from his 
7 place of employment, and that on to wit, fhe 5th day 
of June, 1931, while said car was in the City of 
Washington, the same was taken off the street by the de¬ 
fendant. That the Hunt Motor Co., Inc., (beiikg the per¬ 
son from whom the plaintiff purchased the aptomobile) 
had previously purchased the same at a Sheriff ! Execution 
Sale in the State of Maryland under a judgnient previ¬ 
ously obtained by Boyer Motor Co. against one Harry L. 
Shughrue. 

That the plaintiff at no time knew of the existence of 
any lien against said auto claimed to be held py the de¬ 
fendant, or its predecessors. 

The plaintiff also offered in evidence Article 
55, of Maryland Code as follows: 

“Every note, sale, or contract for the sale of poods and 
chattels wherein the title or lien thereon is reserved until 
the same be paid in whole or in part, or the transfer of 
title is made to depend upon any condition therein ex¬ 
pressed, and possession is to be delivered to the vendee, 
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shall, in respect to such reservation and condition, be void 
as to third persons without notice until such note, sale, or 
contract be in writing, signed by the vendee, and be 
recorded in the Clerk ? s Office of Baltimore City, or the 
Counties, as the ease may be, where bills of sale are now 
recorded. * * *” 

And thereupon the plaintiff announced his case closed. 

And the defendant, to maintain the issue on its part 
joined, offered Meyer Herson, who testified as follows: 

That he is President of Meyer Herson Auto Sales Co., 
Inc., the defendant herein, which is the successor of Meyer 
Herson, trading as Northeast Oldsmobile Sales & Service, 
with its sales room at 62 H St., N. E., Washington, D. C. 
That on the 10th day of September, 1929, Meyer Herson, 
then trading as Northeast Oldsmobile Sales & Service, sold 
to one H. L. Shughrue in the District of Columbia, the auto¬ 
mobile in question for the agreed sum of Eight Hundred 
and Twenty-five Dollars ($825.00), the purchaser paying 
part in cash, and for the deferred purchase money of Five 
Hundred and Seventy-five Dollars ($575.00), exe- 
8 cuted a conditional bill of sale in favor of North¬ 
east Oldsmobile Sales & Service, payable in monthly 
installments of Thirty Dollars ($30). A copy of the Con¬ 
ditional Bill of Sale was then offered in evidence which is 
as follows: 


“Conditional Contract of Sale. 

This agreement, made this tenth day of September, 1929, 
between Northeast Oldsmobile Sales & Service of Washing¬ 
ton, D. C., hereinafter termed the Vendor, and H. L. 
Shughrue, of Capitol Heights, Maryland, hereinafter termed 
the Vendee: 

Witnesseth, The said Vendor agrees to sell to the said 
Vendee and the said Vendee agrees to buy of the said Vendor 
upon the conditions and stipulations hereinafter mentioned, 
one Oldsmobile Landau Sedan, Motor E69622 LS14431, for 
which the said vendee agrees to pay the said vendor the sum 
of Eight Hundred and Twenty-five Dollars ($825.00) upon 
the following terms, namely: Cash, $250.00 note of even date 
herewith for $575.00 (which said note is accepted as evidence 
of indebtedness only and not as payment), payable $30.00 
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October tenth, 1929, and $30.00 on the tenth of each month 
thereafter for eleven months, and the sum of t\vo Hundred 
Forty-five dollars no cents on the 12th Mo., together with 
interest after maturity until paid in full, and ^11 of the pro¬ 
visions of said note are hereby expressly referred to and 
made part hereof, particularly with reference to payment 
of an attorney’s fee in event of non-payment. 

The said Vendee stipulates and agrees not to remove or 
take the said automobile from the District of Columbia, ex¬ 
cept temporarily on automobile tours and the ljike. That is, 
it is understood and agreed that said Vendee [will not take 
said automobile out of the District of Columbi^ for the pur¬ 
pose of disposing of the same or of permanently keeping 
said automobile out or away from said District. It is fur¬ 
ther stipulated and agreed that if this automobile shall be 
used for any purpose prohibited by law, for example, trans¬ 
portation of liquor, or if it shall be sold, loaned, encumbered 
or hired, then the whole of the unpaid purchase price, 
whether due or not, shall immediately become due and pay¬ 
able and the Vendor shall have the right to immediately pro¬ 
ceed to the enforcement of its lien free and discharged from 
any of the obligations of this contract in favor of the Vendee 
or those claiming under him. It is hereby stipulated and 
agreed that the title to the said automobile abo'je described, 
and all equipment thereof, shall be and remain in the said 
Vendor until the unpaid purchase price under this contract 
shall be paid in full, notwithstanding the delivery of the 
possession thereof to said Vendee, the said Vendee to be 
considered as the mere lessee of said automobile until all 
the terms of this contract are fully complied y 7 ith by him, 
at which time said Vendor will deliver to said Vendee a 
valid bill of sale conveying title to said automobile to said 
Vendee; and in the event that any of the abo^e payments 
shall not be made as they become due and payable, or in 
event that any of the conditions hereof are brokeh, the entire 
amount remaining unpaid shall be due and payable at the 
option of the holder of the above-mentioned nbte and the 
said Vendor or its agents or the holder c^f said note, 
9 if the same be negotiated (who, it is agreed, is the 
creditor under this contract), are hereby authorized 
by said Vendee to take and repossess said automobile where¬ 
soever the same be found without the institution of any 
legal proceedings or without legal process therefor, and to 
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save harmless the said vendor or its agents, from any ac¬ 
tion for trespass or damages incurred hereunder and by 
reason of such repossess action. 

It is further stipulated and agreed that in the event the 
said Vendor so repossess said automobile upon default of 
any payment on account thereof, or other condition broken, 
the said Vendor shall retain and keep any money paid by 
the said Vendee on account as rent or hire of said automobile, 
and as payment for wear and tear thereof, which said amount 
shall be considered liquidated damages and not as a penalty 
or forfeiture. 

The said Vendee hereby waives all exemptions as to the 
obligations of this contract. 

In witness whereof we have hereunto set our hands and 
seals the day and year above written. 

(Signed) * MEYER HERSON, 

H. L. SHUGHRUE, 

Capitol Heights, Md. 
NORTHEAST OLDSMOBILE 
SALES & SERVICE.” 

In the presence of: 

DON BOONE. 

That said conditional Bill of Sale was duly recorded among 
the Land Records of the District of Columbia, as required 
by Section 547 of the Code of Laws of the District of Colum¬ 
bia. That said Conditional Bill of Sale was thereafter duly 
assigned to the defendant when the business was incor¬ 
porated. Witness further testified that he subsequently 
learned that H. L. Shughrue had obtained Maryland tags 
for the car in question. 

That the said H. L. Shughrue at the time was and still 
is a resident of Capitol Heights, Md., which was known to 
defendant at time of sale, but had his place of business 
located at 626 Sixth Street, Southwest, in the District of 
Columbia, where he had been conducting a tinning shop for 
the past nine years. That the said H. L. Shughrue had made 
all the payments required under the conditional bill of sale 
at the office of the defendant in the City of Washington, until 
default occurred. That at the present time, there is an un¬ 
paid balance under the Conditional Bill of Sale of the de¬ 
fendant, in the sum of Two Hundred Sixty-nine Dollars and 
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Fifty Cents ($269.50), all of which is in default. The wit¬ 
ness was informed at the time of the seizure and sale of 
the automobile in question in the Stat<^ of Maryland 

10 under the Sheriff’s Execution Sale that he consulted 
an attorney in the State of Maryland, and upon ad¬ 
vice of the attorney did not intervene in the proceedings in 
Maryland. That when he learned that the automobile was 
in Washington, he seized the same under the lten given him 

by his Conditional Bill of Sale referred to above. 

i 

i 

And thereupon the defendant, to further jmaintain the 
issue on its part joined, offered as a witness H. |L. Shughrue, 
who testified that he was for ten years prior, and still is a 
resident of Capitol Heights, Md., and that \^hen he pur¬ 
chased the automobile in question from Meye^- Herson, he 
was engaged in the tinning business in the District of Co¬ 
lumbia, with his shop located at 626 Sixth Street, Southwest, 
where he had been doing business for nine year Is past. That 
his name was listed in the telephone book in the City of 
Washington, D. C., as well as the City Directory. That he 
purchased the automobile in question from Meyer Herson, 
then trading as Northeast Oldsmobile Sales & Service at 
62 H Street, Northeast, in the City of Washington, District 
of Columbia, for the sum of Eight Hundred gnd Twenty- 
five Dollars ($825.00) giving back a Conditional Bill of Sale 
for the sum of Five Hundred and Seventy-five Dollars 
($575.00), same payable in monthly installments of Thirty 
Dollars ($30.00) which was duly recorded among the Land 
Records of the District of Columbia as testified to by the 
previous witness, Meyer Herson. That at the [time of the 
purchase of the automobile in question, he obtained a cer¬ 
tificate of title for said automobile from the Stajte of Mary¬ 
land which was exhibited by him, and offered in evidence 
as follows: 

11 State of Maryland. 1 

Commissioners of Motor Vehicles, j 

Certificate of Title of a Motor Vehicl 
Title Number: A188,866, Series A. 

I, E. Austin Baughman, Commissioner of Mot^r Vehicles 
of the State of Maryland, do hereby certify pursuant to 
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the provisions of Section 202, Article 56, of the Annotated 
Code of Maryland, that an application has been made to 
me as by said Section prescribed for a certificate of title 
of a motor vehicle as follows: 

Originally Engine Serial Tons 

Make. Body. titled. No. No. H. P. Date. 

Olds., Sed. Oct. 4th, 

. 10-4-29 used E69622 1S14431 18 1929 

Harry L. Shughrue, Capitol Hgts., P. G. Co., Md. 
A-188,866. 

And that the applicant has stated under oath that said 
motor vehicle is subject to the following liens, and none 
other: This Department is not a record office for the re¬ 
cording of liens and therefore does not guarantee the state¬ 
ments as to liens on this Certificate of Title. 

Amount. Kind. Date. Favor of 

$575.00 o-o 9-10-29 Northeast Olds. Sale 

I do further certify that I have used reasonable diligence 
in ascertaining whether or not the facts stated in said ap¬ 
plication for a certificate of title are true and that I am 
satisfied that the applicant is the lawful owner of the above- 
described motor vehicle or is otherwise entitled to have the 
same registered in his name. 

Wherefore I do hereby certify that the above named 
applicant has been duly registered in my office as the lawful 
owner of the above-described motor vehicle, or is otherwise 
entitled to have the same registered in his name, and that 
it appears upon the official records of my office that at the 
date of the issuance of this certificate, said motor vehicle is 
subject to the liens hereinbefore enumerated, if any, and 
none other. 

As witness my hand and the seal of my office the day and 
year set opposite the name of the applicant in the afore¬ 
going certificate. 

(Signed) E. AUSTIN BAUGHMAN, 

Commissioner of Motor Vehicles. 

12 That he has not yet paid the defendant the balance 
of the purchase price of said automobile as repre¬ 
sented by the conditional Bill of Sale, and the balance re- 
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maining thereunder is Two Hundred, and j Sixty-nine Dol¬ 
lars ($269.00), all of which is past due. 

i 

I 

Thereupon the defendant, to further maintain the issue 
on its part joined, read into the record thp Certificate of 
Ownership Act of 1920 of the State of Maryland, Article 56, 
Section 202 of Annotated Code of Maryland, which among 
other things provides: j 

“* * * It shall be unlawful and aj misdemeanor 

punishable by a fine of not less than $5.00 ^ior more than 
$1,000.00 or imprisonment of 10 years, or bbth, to any one 
to sell or to purchase within the limits of this State, any 
motor vehicle registered in Maryland after 1 , Jan. 1, 1920, 
unless at the time of the delivery thereof, thqre was passed 
between the parties such Certificate of Title ^ 7 ith an assign¬ 
ment thereto in the form presented by the Cotnmissioner of 
Motor Vehicles.’’ j 

I 

also: | 

“* * * In the case of manufacturers ajnd dealers in 

motor vehicles, motorcycles, side cars, or trailers, all of 
which are intended to be covered by this and all other pro¬ 
visions of this Section; a separate certificate <j>f title, either 
of such dealer’s immediate vendor, or of thcf dealer him¬ 
self, shall be required in the case of each motor vehicle in 
his possession and the Commissioner of Motor Vehicles 
shall determine the form in which application for such 
certificate of title and assignment thereof sh'all be made, 
in case forms differing from those used in thfe case of in¬ 
dividuals, are in his judgment reasonably required; pro¬ 
vided, however, that no such certificate shall bi required in 
the case of new motor vehicles sold by manufacturers to 
dealers as the term dealer is defined in Sectioh 173 of this 

Article. ’ ’ I 

i 

i 

The defendant thereupon moved the Court! to enter a 
judgment for the defendant upon the admitted facts dis¬ 
closed herein upon the grounds: | 

1. That the Conditional Bill of Sale in favoi* of the de¬ 
fendant duly recorded in the District of Columbia, as re¬ 
quired by law was still a subsisting lien against the auto in 
question, and therefore superior to the title thereafter 
acquired by the plaintiff through The Hunt Motor Co. 
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2. That the plaintiff failed to obtain a certificate of title 
as required by the laws of the State of Maryland at the 
time of his purchase from The Hunt Motor Co., which 
if obtained, would have disclosed the lien of the 

13 defendant. 

3. That the plaintiff by purchasing the auto in 
question from The Hunt Motor Co., who acquired title at a 
Sheriff’s Sale, was not an innocent purchaser, as against 
the lien of the defendant. 

Whereupon the Court overruled the motion and entered 
a finding in favor of the plaintiff for the sum of Four Hun¬ 
dred Dollars ($400.00), to which ruling of the Court, the 
defendant duly excepted, and the same was noted by the 
Court. To this finding, the defendant filed a motion for a 
new trial, which was thereafter overruled, except that said 
finding was reduced to Three Hundred and Fifty Dollars 
($350.00), and to which the defendant excepted, and the 
same was duly noted by the Court. Thereupon the Court 
entered a final judgment in favor of the plaintiff for the 
sum of Three Hundred and Fifty Dollars ($350.00). And 
thereupon the petitioner prays the Court to sign this, its 
Bill of Exceptions, which is accordingly done this 5th day 
of July, 1932. 

NATHAN CAYTON, 

Judge. 

I consent to the above. 

JOSEPH F. KONIECZNY, 

Atty. for Plaintiff. 

14 Designation of Record. 

The defendant designates the following to be its record 
on appeal in the above-entitled cause, to wit: 

1. Declaration. 

2. Finding. 

3. Motion for New Trial. 

4. Judgment. 

5. Assignment of Errors. 

6. Bill of Exceptions. 

7. This Designation. 

(Signed) J- B. STEIN, 

Attorney for Defendant. 
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15 Filed Jan. 15, 1932. Municipal Coulrt, District of 

Columbia. 

United States of America, ss : 

The President of the United States to the Honorable Na¬ 
than Cay ton, Judge of the Municipal Coi^rt of the Dis¬ 
trict of Columbia, Greeting: j 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which ^s in the said 
Municipal Court, before you, between Ernest Faunkhauser, 
plaintiff, and Meyer Herson Auto Sales Co., Inc., defendant, 
No. 233,999, a manifest error hath happened, to the great 
damage of the said defendant, as by its complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under ypur seal, dis¬ 
tinctly and openly, you send the record ancji proceedings 
aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court beldw or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 15th day ot January, in 
the year of our Lord one thousand nine hundred and thirty- 
two. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

Allowed by 

D. LAWRENCE GRONER, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 
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16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 233,999, wherein Ernest Faunk- 
hauser, is plaintiff, and Meyer Herson Auto Sales Company, 
Incorporated, is defendant, as the same that remains upon 
the filed and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of July, 1932. 

[Seal Municipal Court of the District of Columbia.] 

, BLANCHE NEFF, 

; Clerk Municipal Court, D. C. 

Endorsed on cover: In error to Municipal Court. No. 
5744. Meyer Herson Auto Sales Company, Incorporated, 
plaintiff-in-error, vs. Ernest Faunkhauser. Court of Ap¬ 
peals, District of Columbia. Filed Jul. 19, 1932. Henry 
W. Hodges, Clerk. 
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IN THE 


Court of appeals, JBfetrict of Columbia 

APRIL TERM, 1932 | • • 

No. 5744 | 

MEYER HERSON AUTO SALES CO., IN<1:., 
Plaintiff in Ebeob,. > 

VS. 

ERNEST FAUNKHAUSER 
Defendant 

BRIEF FOR APPELLEE 

The facts in this case are substantially as set put in 
the brief for the appellant and it is not thought neces¬ 
sary to add thereto. We do however, invite the Court’s 
attention to the conditional sales contract set out m full 
in the record, pages 6-8, which shows on its face that 
H. L. Shughrue, the vendee was a resident of the state 
of Maryland; and also, to the testimony of Meyer Her- 
son (Rec. p. 8), where he admitted that the vendee 
H. L. Shughrue, was a resident of the state of Mary¬ 
land, that he obtained Maryland tags for the car in 
question and that those facts were known to the 
lant, at the time of the sale. 

ARGUMENT 

The only assignment of error is that the Court below 
erred in overruling the motion for directed verdict in 
favor of the defendant below upon the entire testimony 
in the case. 
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The appellee contends and respectfully submits: 

I. That the parties to the conditional sales contract 
contemplated, at the time of the sale, that the property 
is to be taken and used by the vendee in Maryland and 
that the situs thus given the property will control the 
application of the Recording Statute. 

II. That the conditional sales contract was not re- 

* 

corded in the state of Maryland and therefore void as 
against bona fide purchaser without notice. 

III. That a purchaser in good faith for valuable con¬ 
sideration at a Sheriff’s Sale, or person claiming under 
him, is entitled to the same protection from state re¬ 
cording statutes that is afforded by the state to pur¬ 
chasers at a private sale with reference to latent equi¬ 
ties and to unrecorded instruments affecting the prop¬ 
erty sold; so that in the absence of actual notice an 
unrecorded instrument is invalid against him. 

L THAT THE PARTIES TO THE CONDI¬ 
TIONAL SALES CONTRACT CONTEM¬ 
PLATED, AT THE TIME OF THE SALE, 
THAT THE PROPERTY IS TO BE 
TAKEN AND USED BY THE VENDEE 
IN MARYLAND AND THAT THE SITUS 
THUS GIVEN TO THE PROPERTY 
WILL CONTROL THE APPLICATION 
OF THE RECORDING STATUTE. 

Of course, there is and there may well be a distinc¬ 
tion in cases where the property is removed with the 
assent or knowledge of the vendor and where it is re¬ 
moved without his assent. We need not concern our¬ 
selves with the latter rule, for it is admitted, by the 
appellant (Rec. p. 8), that the vendor knew that the 
automobile in question will be taken to Maryland, the 


residence of the vendee, and there used by him- It is 
also admitted (Rec. p. 8) that the vendee had secured 
for the car Maryland tags and that the vendor knew 
that fact and consented to its use in Maryland by the 
vendee. The conditional sales contract shows on its 
face that the vendee was a resident of Maryland (Rec. 
pp. 6-8) and it is only reasonable to infer that the vendor 
knew that fact at the time of the sale. j 

It is very well settled, that where possession of per¬ 
sonal property is parted with under an instrument) which 
attempts to retain title thereto, that if the property is 
moved to another jurisdiction with the knowledge or 
assent of the person who seeks to retain title tie laws 
of the jurisdiction to which the property is removed 
governs as between a party to the instrument and a 
third person without notice thereof, and that the laws 
of the original jurisdiction should not, by comity, be 
recognized. 

The conditional sales contract at bar provided that 
the purchaser resided at Capitol Heights, Prince George 
County, Maryland, it is a reasonable inference that 
the parties contemplated that the automobile |would 
be immediately delivered or taken to the purchaser’s 
residence in Maryland; in other words, that the par¬ 
ties intended to contract with reference to the laws of 
Maryland. 

In Stem vs. Drew, 52 App. D. C., 191, this Court 
ruled that in order that a reservation of title ijn the 
vendor be valid as against a third party the conditional 
sales contract should be recorded in the place where the 
automobile was to have been kept. In that case as in 
the case at bar, the contract on its face showed thit the 
automobile in question was to be used in a jurisdiction 
other than the one in which the contract was made, and, 
notwithstanding a provision in the contract that ft was 
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to be construed as made in, subject to, and governed 
by the laws of Pennsylvania. This court ruled that 
tested by either law, the contract was that of a condi¬ 
tional sale, and not having been recorded as required 
by the laws of the District of Columbia, the title of a 
bona fide purchaser from the conditional vendee will 
prevail over that of the conditional vendor. 

In Smith's Transfer Co. vs. Reliable Furniture Co., 
reported in the issue of June 3, 1932, Washington Law 
Reporter, the Court said: 

“It is an established rule that where parties to 
a conditional sales contract contemplate that the 
property is to be taken at once, before any use by 
the vendee, into another state and there remain, 
the law of the situs given to the property will con¬ 
trol the application of the recording statute.” 

This rule is not peculiar to this jurisdiction alone, for 
it is generally held that if a conditional sales contract 
is made in one jurisdiction with the intention of the 
parties that the property is to be removed to another 
jurisdiction, the effect to be given to the sale as against 
bona fide purchaser is to be governed by the laws of 
the latter jurisdiction, and though the contract is valid 
in the jurisdiction where made it will not be given this 
effect contrary to the laws of the state which requires 
that all such contracts be recorded to be rendered valid 
as against bona fide purchasers from the buyer. Where 
the sale is made in one jurisdiction with reservation of 
title until the price is paid, and with the knowledge or 
consent of the seller the property is removed to another 
jurisdiction, and there resold by the buyer without the 
consent of the seller, the question as to the rights of 
the parties, is to be governed by the laws of the state 
or jurisdiction where the resale is made and if under 



the laws of the jurisdiction where the resale is made the 
second purchaser would have acquired a good title the 
laws of that jurisdiction will prevail or govern. 

R. C. L. Sales Sec. 750, 38 L. R. A. (N. S.) 224, 
and cases cited below. 

In Hervey vs. Rhode Island Locomotive Works, 93 
U. S. 664; 23 L. ed., 1003, the defendant complany in 
Rhode Island delivered to the plaintiff in Illinois a 
locomotive and entered into an agreement called a 
lease. The defendant company knew that the locomo¬ 
tive was to be used in Illinois, according to the laws 
of which state an instrument parting with possession 
and attempting to retain title is void as against third 
persons unless it be recorded. The Court held the in¬ 
strument to be a conditional-sales contract and gov¬ 
erned by the laws of the state of Illinois. The contract 
not having been recorded, was held to be void as against 
third parties. 

In Hart vs. Barney Mfg. Co., 7 Fed. 543, the! Court 
held that where a conditional sales contract of rolling 
stock to a railroad contractor was made in Ohio, the 
vendor knowing at the time the contract was made that 
it was to be taken to Kentucky, the fact that the con¬ 
tract was recorded in Kentucky in compliance with the 
statute in that state precluded the vendor from 
ing his rights as against the attaching creditors 
vendee. The fact that the vendor knew the rolling stock 
in question was to be taken to Kentucky was empha¬ 
sized in the Court’s opinion. 

In E. I. DuPont de Nemour Powder Co., vs. Jones 
Bro., 200 Fed. 638, the Court held that a contract of 
conditional sale made in Illinois of cars, then in that 
state, but which it was contemplated were to be shipped 
to and used for a short time in Ohio, and then 
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to Indiana was subject to the Ohio statute requiring 
conditional sales contracts to be recorded. 

In Corbett vs. Riddle, 209 Fed. 811, the Court held 
a conditional sales contract made in Pennsylvania was 
subject to the recording laws of the state of Virginia. 
The Court declared, upon the authority of the locomo¬ 
tive case cited above, that, “whoever sends property to 
another state impliedly submits to the laws of that 
state”. In this case it was contemplated at the time 
of the making of the contract that the property should 
be taken to Virginia. The Court further said: “that 
where the parties to a conditional sales contract con¬ 
template that the property will go to another state and 
there used the law of the situs thus given the property 
will control the application of the recording statute. 

In Potter Mjg. Co . vs. Arthur, 220 Fed. 843, the Court 
held that the Ohio statute requiring the recordation of 
a conditional sales contract as against subsequent pur¬ 
chasers in good faith applied to a contract made in 
Indiana for the delivery F. 0. B. in that state an ex¬ 
cavating machine consigned to a part in Ohio, where if 
was to be used only temporary for construction work. 
The Court in this case also cited the locomotive case 
and observed that the location of the machine was less 
permanent then in the other case but said that the rule 
still applied as laid down in the former case. 

In National Cash Register Co. vs. Paulson, 83 Pac. 
793, the Court held a conditional sales contract made 
in Arkansas where the property was located void be¬ 
cause the vendor failed to file same in Oklahoma, the 
evidence showed that upon learning that the property 
was in the latter state, same was removed without his 
knowledge, the vendor assented that it might be used 
there by the vendee in his place of business. 


In Sagner vs. Jessie French Piano Co., 32 S. W. 621, 
the Court held a conditional sales contract for a pur¬ 
chase of a piano made and to be performed in a state 
in which public recordation is not required may jnot be 
enforced against a purchaser in good faith for value in 
another state to which it was removed and in which the 
contract was not recorded as required by statute in that 
state. In this case the removal was without the knowl¬ 
edge of the vendor. The court held that merely because 
there was no stipulation in the contract against removal 
of the property from the state in which it was made 
assent to its removal must be inferred. 

The above rule was also sustained in the following 
cases: 

In Re: Legg, 96 Fed. 326; John Deer Pldw Co. 
vs. Mowry, 222 Fed. 1; Cooper vs. Philadelphia 
Worster Co., 68 N. J. Eq. 622; Knowles Loom j Works 
vs. Vocher, 57 N. J. L. 490; Boyer vs. M. D. K^iowle- 
ton, 85 Ohio 104; Willys Overland vs. Chapman, 206 
S. W. 978; An. Cases 1916A 1263. 

II. THAT THE CONDITIONAL SALES CON¬ 
TRACT WAS NOT RECORDED IN fTHE 
STATE OF MARYLAND AND THERE¬ 
FORE VOID AS AGAINST BONA IflDE 
PURCHASER WITHOUT NOTICE.; 

Under this point, it is only necessary to call attention 
to Article 21, Section 55, of Maryland Code as Follows: 

“Every note, sale, or contract for the sale of goods 
and chatties wherein the title or lien is reserved 
until the same is paid in whole or in part, or the 
transfer of title is made to depend upon any Condi¬ 
tion therein expressed, and possession is to be de¬ 
livered to the vendee, shall, in respect to such res¬ 
ervation and condition, be void as to third persons 
without notice until such note, sale, or contract be 
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in writing, signed by the vendee, and be recorded 
in the Clerk's office of Baltimore City, or the 
Counties, as the case may be, where bills of sale 
are now recorded. * * * ” 

It may also be appropriate to call the Court's atten¬ 
tion again to the cases hereinabove cited which hold 
that where property to which title is attempted to be 
retained is, with the knowledge and consent of the party 
attempting to retain title, removed to a jurisdiction 
where recording is necessary in order that the instru¬ 
ment may be valid as against third purchasers without 
notice, the instrument must be so recorded in accordance 
with the laws of that jurisdiction. 

III. THAT A PURCHASER IN GOOD FAITH 
FOR VALUABLE CONSIDERATION AS 
A SHERIFF’S SALE, OR PERSONS 
CLAIMING UNDER HIM, IS ENTITLED 
TO THE SAME PROTECTION FROM 
STATE RECORDING STATUTES THAT 
IS AFFORDED BY THE STATE TO PUR¬ 
CHASERS AT A PRIVATE SALE WITH 
REFERENCE TO LATENT EQUITIES 
AND TO UNRECORDED INSTRUMENT 
EFFECTING THE PROPERTY SOLD; 
SO THAT IN THE ABSENCE OF AC¬ 
TUAL NOTICE AN UNRECORDED IN¬ 
STRUMENT IS INVALID AGAINST 
HIM. 

The appellant, questions the title to the automobile 
in question in that it was sold at a sheriff's sale and 
claims that in as much as the property in question was 
bought by the Hunt Motor Company, Inc., from whom 
the appellee bought same and who is a duly authorized 
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automobile dealer in Maryland, at a sheriff’s sale that 
the title is bad. 

Though it may be generally stated that a purchaser 
at a judicial sale succeeds only to the interest and rights 
of the parties to the proceedings for the sale, a pur¬ 
chaser at a judicial sale who has made the purchase 
and paid his money upon competent jurisdiction, and 
without actual or constructive notice of any Refects 
therein or outstanding equities, occupies the position 
of a purchaser in good faith for valuable consideration 
and is protected as such. He will not be effected by 
any latent equities whether by lien, encumbrance, trust, 
fraud, or any other claim. Furthermore, he is entitled 
to the same protection from state recording statute that 
is afforded by the state to purchasers at a private sale 
with reference to latent equities and to unrecorded in¬ 
struments affecting the title to the property sold; so 
that in the absence of actual notice an unrecorded in¬ 
strument is invalid against him. | 

16 R. C. L. 139 

Wier vs. Snider Saw Mill Co., 88 Ohio St. 424 

Note 67 Amer. Dec. 74 j 

21 L. R. A. 33 et sec. 

Ann. Case. 1915B 237. 

i 

i 

CONCLUSION. 

It is submitted, therefore, that the foregoing cases 
and authorities have sustained the principle that the 
laws of the state of Maryland govern this case;! that 
the appellant failed to comply with the laws ini said 
state in not recording the conditional sales contract in 
question in the state of Maryland where the automo¬ 
bile was to be used with the appellant’s knowledge and 
consent; and further the appellant’s failure to assert 


i 
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his rights, if any he had, in the proceedings against the 
automobile in the state of Maryland, having due notice 
thereof, estopped him to assert same against the appel¬ 
lee, a bona fide purchaser for value without notice. 

Joseph F. Konieczny, 
Attorney for Appellee, 
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